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REPORT OF MID-YEAR CONFERENCE OF 
BAR DELEGATES 


The Mid-Year Conference of Bar Delegates met on the mezzanine floor 
of the George Washington Hotel, Jacksonville, Florida, on December 14th, 
1944. Delegates were registered from the following local bar associations: 


Bradenton Lake City Tallahassee 
Brooksville Orange County Tampa-Hillsborough 
Clearwater Palm Beach Volusia 

Dade County Pensacola 8th Judicial Circuit 
Fort Myers St. Petersburg University of Florida 
Jacksonville Sarasota Law College 


Delegates at Large 


A number of other members of the Bar Association attended and par- 
ticipated in the proceedings. 


The Conference was opened by the President, Warren L. Jones, at 10:00 
A. M. He introduced Dr. A. Valentine Lee, who gave the invocation. 


The President then introduced the Honorable John P. Alsop, Mayor of 
Jacksonville, who as the official representative of the City of Jacksonville 
graciously welcomed the Conference to the city. 


E. Harris Drew, immediate past president, responded to the address 
of welcome. 


The report of the Committee on Legal Education and Admission to the 
Bar, in the absence of the Chairman of the Committee, James Booth, was 
given by Judge Burton Barrs. The report consisted of a proposed recom- 
mendation to the Supreme Court of Rule 1, as follows: 


We think that in view of Sections 39.01 and 39.03, Florida Statutes of 
1941, all admissions to the bar ef this State must be by examination but: by 
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Section 39.02, this Court is authorized to prescribe the course of study that 
must be pursued as a prerequisite for the examination. Since this is the 
case, we think this Court has the power to authorize the admission of foreign 
attorneys to the examination under the following conditions which we sug- 
gest as an amendment to Rule One: 


Attorneys at law in good standing from other states who have been in 
the active practice of law for ten years or longer but who had not had the 
full collegiate and law school preparation required for admission in this 
State may be permitted to take the examination for admission to the Bar of 
Florida provided the requirements for admission to the Bar in the State 
from which they came or in which they were admitted cover a period of study 
and include fields of law equvalent or substantially equivalent to that now 
or hereafter required in this State. As to character and other prerequisites, 
the State Board of Law Examiners may impose the same requirements as it 
does to all other applicants to take the examination. 


Report of the Probate and Guardianship Committee was given by its 
Chairman, D.-H. Redfearn, as follows: 


The committee met and spent the entire day of December 13, 1944, con- 
sidering the completed draft of the guardianship act, the suggested changes 
in the probate act, the proposed statutes with reference to the administra- 
tion of small estates, and the proposed statute with reference to the adjudica- 
tion and restoration of incompetent persons. 


The first draft of the guardianship act was presented to the bar dele- 
gates in December, 19438. After receiving suggestions at that meeting, the 
committee rewrote the act and submitted it to the bar delegates and to the 
bar association meeting at Miami Beach, in May, 1944. Further suggestions 
were received at these meetings, with the result that the act was again re- 
written and submitted to the bar delegates on December 14, 1944. 


After the meeting in Miami Beach, in May, 1944, the act was delivered 
to the Statutory Revision Department in Tallahassee, and Hon. J. Tom Watson 
and his capable Assistant Attorney General, Mr. Fred M. Burns, reviewed 
the act carefully and made a number of helpful suggestions and changes. 
The Statutory Revision Department then broke the act down into chapters 
of the Florida statute with section numbers. It is believed that this is one of 
the most modern guardianship statutes in the United States and that it will 
prove very helpful to the citizens of the state of Florida in guardianship 
matters. 


It was decided to rewrite section 13, pertaining to natural guardians, 
so as to provide as to the natural guardianship in the event of divorce, when 
custody of the children is given to one parent, and to provide that there is no 
natural guardianship when the custody of the children is taken from both 
parents. In such event it would be necessary to have a regular guardian 
appointed. There were several other minor changes agreed upon by the 
members of the committee. 


Mr. Fred M. Burns, of the Statutory Revision Department, attended the 
meeting of the committee and of the bar delegates, and we had the benefit 
of his many helpful suggestions. 


Hon. Warren L. Jones, President of the Florida State Bar Association, 
has stated that it would be possible to have the guardianship act printed 


| 


FLORIDA LAW JOURNAL 3 


in pamphlet form before the next meeting of the bar association, so that it 
could be distributed to all the lawyers and judges of Florida for further 
study. The committee desires also to submit a copy of it to all the members 
of the legislature. In this way, the benefit of all ideas of persons interested 
can be obtained before the legislature meets. The act will then be in such 
perfect condition that everybody will desire its passage. 


The changes in the probate act were carefully considered by the commit- 
tee, and the committee suggested to the bar delegates that, after a further 
study of the proposed act as printed in the Florida Law Journal, December, 
1944, issue, sections 1, 6, 9, 11 and 12, be deleted . It was also agreed to change 
the title in section 3 so that it would read: “Individuals who may be appoint- 
ed personal representatives resident agents.” Section 8 is to be rewritten and 
shortened, retaining the idea, however, that nonresidents cannot act as per- 
sonal representatives in Florida unless they are blood relatives within the 
third degree of consanguinity. The president of the association has also 
stated that, when the committee has finisked with the suggested changes in 
the probate act, the association will have them printed and circulated amongst 
the members of the bar in the same manner as the guardianship act. 


Two statutes dealing with the administration of small estates were con- 
sidered by the committee and adopted for presentation at the next meeting 
of the bar delegates. One was prepared by Hon. Jack White, of Clearwater, 
Florida, and provides a more simple and cheaper method for administration 
of estates under $3,000.00 than other estates. The other statute, dealing with 
no-administration-necessary, was prepared by Hon. Wm. H. Rogers, and it 
provides that no administration is necessary on estates under $3,000.00, under 
the circumstances prescribed in that act. These two acts will be included in 
the pamphlet above mentioned, and submitted to the members of the bar. 


The statute pertaining to adjudication of insanity and restoration to sani- 
ty was prepared by Hon. Jack White, Hon. Ollie Edmunds, Mrs. Catherine 
H. Carter, and Hon. George E. Burke. The act was discussed at length on 
the floor at the bar delegates’ meeting. 


At this meeting the Hon. Rex Farrior, States Attorney for Hillsborough 
County, expressed the views of a state attorney in connection with such mat- 
ters. The chairman of the committee requested the president to appoint Mr. 
Farrior on the Probate and Guardianship Committee, so as to have the benefit 
of his ideas in the preparation of this act, as well as the benefit of his ideas 
on other matters considered by the committee. Mr. Farrior was named as 
a member of the committee. 


The committee will present to the next meeting of the bar delegates a 
redraft of this act and, in the meantime, it will be published in pamphlet 
form, if it can be completed by the time the acts above mentioned are printed. 

The committee will make further reports to the bar delegates and to the 
bar association at the next annual meeting. 


Judge Jack White and Wm. H. Rogers discussed their proposed statutes 
on .Yo Administration. Mr. Rogers stated that the words “no administration’ 
was a mis-nomer, as a certain amount of administration is necessary in the 
smallest of estates and that the present statute is of doubtful constitution- 
ality. Mr. Rogers and Judge White submitted statutes which they believed 
were constitutional and workable. Each outlined the scope of his particular 
proposed statute. It was duly moved and passed that these two bills be 
referred back to the committee and after revision, be published in the Journal. 


The time for lunch having arrived, a motion was made for adjournment, 
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however, before adjournment, a rising vote of appreciation to the Jacksonville 
Bar Association for the courtesy and entertainment extended the Conference 
was given. 


The Conference re-convened at 2:30 P. M., the first order of business 
being a report from the Committee on Group Insurance. Mr. Giles Patterson, 
in the absence of the Chairman, Mr. John Bell, made the following report: 


Your Special Committee on Group Accident and Health Insurance, ap- 
pointed to consider the advisability of recommending to the Association 
adoption of a plan for such insurance, reports that it has investigated the 
plan proposed jointly by Commercial Casualty Insurance Company of Newark, 
New Jersey, and The Metropolitan Casualty Insurance Company of New York, 
and has also investigated these companies. We find that the companies, which 
are members of the so-called Loyalty Group, are old line stock companies 
which have pioneered group insurance for associations of professional men 
and have had a great deal of experience with this type of insurance. They 
now have more than four hundred of such groups insured, among which are 
five state bar associations and several state medical associations. Numerous 
county and city bar and medical associations throughout the country are 
covered by their policies, particularly those located in the larger centers 
of population. Our investigation also shows that these companies have an 
excellent record in the payment of losses, as attested by numerous endorse- 
ments by associations whose members are insured with them. 


The benefits to the Association are that the keeping of their policies by 
the members is an incentive for the retention of membership, and the avail- 
ability of the insurance is an incentive to qualified lawyers to become mem- 
bers of the Association. Such results have been experienced by a number of 
similar associations. 


Among the advantages to individual members are the following: The 
premium rates are very attractive, the insurance being considerably cheaper 
than any of a similar nature which non-group members could secure. Numer- 
ous members who would otherwise be physically ineligible, for such insurance 
can obtain the coverage since no physical examination is required during the 
enrollment period and past medical history is no bar. The insurance will be 
available to all members of the Association actively engaged in the practice 
of law and under seventy years of age. Each member receives a policy and 
may choose from five plans in varying amounts. The policies are non-can- 
cellable so long as one-half of the eligible membership remains insured and 
until the individual policy holder attains the age of seventy, provided he ac- 
tively engages in the practice of law and maintains his membership in the 
Association. Furthermore, during such period, neither the premium nor the 
terms of the policy may be changed. Premiums are payable directly to the 
company. One-half of the membership must enroll before the plan becomes 
operative. The insurance will be available to members of the Association in 
the armed services without examination for a period of forty days after they 
resume the practice of law. 


A start as already been made in that several local associations, includ- 
ing Dade County association, are already insured by these companies and 
enrollment of other associations is now in progress. 


Your Committee strongly recommends approval of the plan by the Asso- 
ciation. Such approval is all that is required of it, the solicitation and other 
details being the undertaking of the companies. 
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A motion was duly made and carried that the insurance plan outlined 
be recommended to the Bar Association at the next annual meeting. 


The report of the Committee on Civil Procedure was made by its Chairman 
Julius Parker. Mr. Parker reported the submission of petition to the Supreme 
Court and outlined the method of presenting the proposed rules to the court, 
naming those who spoke. He reported that the Supreme Court had not yet 
acted upon the petition, but that he understood some action would be taken 
shortly. 


The report of the Junior Bar Section was made by its President, Seldon 
Waldo, as follows: 


“Although the inroads of military service have drained the Junior Bar 
of its most active leadership we are nevertheless endeavoring to sponsor a 
vigorous program. Our primary objective at this time is the sponsorship of a 
state wide Traffic Courts Conference to be held in either Gainesville or Talla- 
hassee sometime prior to the annual meeting of this association. You are 
probably aware of the great divergence in enforcement of traffic laws in the 
various sections of the state and the fact that there are several different courts 
that have jurisdiction of traffic cases. The Florida Safety Council, Sheriffs 
Association, Peace Officers Association, County Judges, Municipal Judges, 
State Highway Patrol and other interested organizations will be invited to 
participate, and it is hoped that from this conference will come recommenda- 
tions for legislative action and other reforms which will be presented to the 
association at its annual meeting. 


“Recently the Junior Bar has been requested by the Florida Peace Of- 
ficers Association to study the Uniform Arrest Act and to assist that organ- 
ization in securing its passage. Our work in this field will naturally be in 
cooperation with Mr. Rex Farrior’s committee on Criminal Procedure. 


“Last but by no means least, we come to the question of Integration which 
has been recently delegated to the Junior Bar. We have carried on consid- 
erable discussion and correspondence with regard to this matter. A great 
contribution has been made by Mr. Dewey Dye and his committee, but it is 
our considered judgment that a new approach should be worked out using as 
a foundation the fine work that has been done in the past and present a 
vigorous approach. However, our Board of Directors feel that it would jeop- 
ardize the present program of the association to press for passage at the 
next session of the legislature, and accordingly we have gone on record author- 
izing the appointment of a new committee from the “Junior Bar, but oppos- 
ing any actual legislative action at any time prior to the 1947 session of the 
legislature.” 


The Committee on Unauthorized Practice, by its Chairman, George E. 
Turner, made the following report: 


Your Committee begs leave to report that while the members have not met 
in regular meeting yet the work of the Committee has been handled by con- 
siderable correspondence among the several members and your chairman. 

At the 1943 Legislature there was presented a Bill intended to define 
the practice of law and to provide certain penalties for the unauthorized 
practice of law, which was designated House Bill No. 117. Although the 
said Bill was passed by the House of Representatives when the same was 
sent to the Senate for concurrence other Bills along the same line were also 
presented, and due to conflicting matters the Bill failed to pass in the Senate. 


It is the studied opinion of this Committee that this Bill, or one very simi- 
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lar thereto, should be sponsored as a part of the legislative program of the 
Florida State Bar Association, and it is the opinion of this Committee that 
the provisions of the Bill would be advantageous both to the lawyers of the 
state and the general public and that our opinion, we feel sure, will be con- 
curred in by the Bar Delegates upon the proposed Bill. 


Therefore, your Committee on Unauthorized Practice of Law submits 
contemporaneously with this Report a Resolution which in our opinion should 
be adopted by the Bar Delegates and submitted to the Committee on Legis- 
lative Program for proper handling before the 1945 Legislature. 


The offered resolution was ruled by the chair, upon the raising of a point 
of order, to be out of order. 


A motion was duly made and carried that the Conference recommend that 
the proposed bill be published in the Journal and that the matter of the en- 
dorsement of the bill by the Bar Association be made a continuing order of 
business, for consideration at the next Bar Conference. 


In introducing the Chairman of the Committee on Refresher Courses, 
President Jones took occasion to pay tribute to the efficient services rendered 
by the War Activity Committee. 


Dean R. A. Rasco, Chairman of the Committee on Refresher Courses, 
recommended the following: 


1. That the Bar Association extend to the law schools of the state its 
full cooperation in the refresher courses which will be given under the pro- 
visions of the Federal laws offering such benefits to returning lawyer veterans. 


2. That the Bar Association offer to the returning lawyer veterans who 
are unable to avail themselves of the refresher courses at the law schools, 
periodic concentrated refresher lecture courses to be given by members of the 
bar, bench, and law school faculties, as soon as needed. 


3. That the Bar Association compile and make available in written form 
to the returning lawyer veterans as they are released from service, refresher 
material on the legal subjects deemed most helpful to the practitioner. 


Judge Murphree discussed the above third heading. His recommendation 
was that the Committee begin at once on the gathering of this material and 
the publication of same. 


Dean H. R. Trusler, Vice-Chairman of the Committee discussed the follow- 
ing proposed course of instruction in law for veterans who wished to enter 
the University of Florida: 


Veterans interested in the study of law will fall into the following 
classes: 


A. Those admitted to practice law 
1. Meeting our admission requirement 
2. Not meeting our admission requirement 


B. Those not admitted to practice law 
1. Meeting our admission requirement 
2. Not meeting our admission requirement 
INSTRUCTION OFFERED VETERANS 


A 1. May register in the College of Law for regular courses with or 
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without advanced credit as the case may be, or at their option may take the 
Refresher Course only, or may be allowed a combination of both. 


A 2. Will be admitted to the Refresher Course only. 


B 1. Will be admitted to the College as candidates for degrees. They 
will not be admitted to the Refresher Course except in the discretion of the 
Dean. 


B 2. Will not be admitted to the Refresher Course. Such applicants 
must secure the academic credits necessary for admission to the Law College 
and then take the regular law course. 


REASONS FOR THE ABOVE RESTRICTIONS ON INSTRUCTION 


A 1. The veteran practitioner will wish primarily to be brought down 
to date professionally, and hence generally will take the Refresher Course 
only. Some, however, may wish to take as regular students certain courses 
they have not had in college or that they feel they need to re-take. Others 
lacking a law degree may desire to become candidates for a degree under 
the pertinent regulations of the University. These various interests are 
provided for. 


A 2. Applicants who do not meet our entrance requirement, which at 
present is the minimum requirement of the Association of American Law 
Schools and the American Bar Association, obviously cannot be admitted to 
the College as candidates for degrees, and hence can be admitted to the 
Refresher course only. It will benefit them as they already are admitted to 
practice law. 


B 1. A knowledge of law has little or no vocational value to one who 
is not admitted to the practice and who is ineligible to take the Bar examina- 
tion. 


Since January 1, 1942, applicants for the Florida bar examination, by 
order of the Supreme Court, must be graduates of an accredited law school, 
and in addition to graduates of an accredited senior high school, and have 
completed at least two years of academic college work (half the work required 
for a degree) in an approved college. While these requirements have been 
somewhat relaxed for a limited class during the war by order of the Supreme 
Court entered January 27, 1942, it is not believed that the order is applicable 
to examinees after the war. It does not appear that any will be eligible for 
the bar examination who have not completed two years of academic college 
work (or passed an examination therein). Hence, veterans eligible to enter 
the law school should do so and purse their law course either to graduation, 
or for such time as is necessary to take the bar examination, should the present 
requirement of graduation be suspended by subsequent order of the Supreme 
Court. 


In special cases where an applicant has sufficient advanced standing in 
law to make it profitable for him also to take the Refresher Course, the Dean 
may admit him thereto. 


B 2. It would be profitless to admit a veteran to the Refresher Course, 
when after its completion he would not be eligible to take the bar examina- 
tion or otherwise to be admitted to the bar. 
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TIME OF ADMISSION 


Eligible applicants wishing the Refresher Course only may be admitted 
‘at any time. The Refresher Course runs for a semester and will be repeated. 
The nature of the work and the maturity of the applicants admitted permit 
a student entering after a semester has started to continue until the corre- 
sponding period in the following semester and to get without handicap all 
the instruction given. 


FEES 


The fees paid by a student veteran will be those fixed in the contract of 
the University with the Federal Government. 


DESCRIPTION OF THE REFRESHER COURSE 


The purposes of the Refresher Course are to recondition the mind of the 
veteran, to review him in fundamental principles of the law, and to bring 
him down to date professionally. 


The work is of two sorts. In the mornings the veteran will audit (not take 
for credit) certain regular courses to which he is assigned. The auditing is 
designed to recondition the mind and to review it on principles at one time 
understood, but which have become hazy through the shock of war. It is 
based on the theory that hearing the minutia of the law brought out as it 
was in former classes will be more effective as a therapeutic process designed 
to lift the law from the subconscious than any intensified reviews. When a 
certain amount of law is lifted from the subconscious (it doesn’t much mat- 
ter what subjects), it is believed that a good deal more law will rise with it. 


Classes in the afternoons will teach the significant changes in the law 
since the outbreak of the war. Florida statutes, constitutional amendments, 
and decisions will be assigned for study and recitation. The same will be 
true of Federal statutes and decisions. Students will be instructed in the 
use of Florida Statutes 1941, and in the use of the law library. Supplementary 
lectures by eminent attorneys will be provided throughout the Course. 


Tests will be given to determine the progress of students, but no credit 
for work in the Refresher Course is applicable towards a degree. 


The President introduced Mr. George W. Burke, who gave an address on 
refresher courses under the G. I. Bill of Rights. A summary of his address 
is as follows: 


The Veterans’ G. I. Bill of Rights may be cited as Public Law 346 of the 
78th Congress. It has not been placed in United States Code, but when codi- 
fied, will appear under Title 38. This Act was passed by the Congress and 
approved by the President on June 22, 1944. It relates to the service man 
or woman that served actively in the military or naval forces of the United 
States for as long as ninety days or more on or after September 16, 1940 and 
during actual hostilities. The law is intended to provide federal govern- 
ment aid for the readjustment in civilian life of returning World War II 
veterans. It will be my purpose to discuss the training and educational pro- 
visions of the Act. Where there is requisite service and a discharge other 
than dishonorable, the veteran automatically comes within the provisions of 
the statute. If at the time of his entry into the military or naval service, he 
was under the age of twenty-five years, it is presumed that his entry into the 
service interrupted or delayed his education. If he was above the age of 
twenty-five years, proof that entry into service interrupted his education 


FLORIDA LAW JOURNAL 9 


will have to be submitted. The Veterans Administration is liberal in constru- 
ing this provision of the Act. A veteran that has had ninety days qualified 
service will be entitled to not less than one year’s training or extension of 
education. There are some exceptions as to entitlement to a greater period 
than one year; namely, where the courses being pursued at the time of entry 
into service were continued in the service under the army and navy college 
programs, the time in the service spent in following the same education is to 
be deducted from the total period of service. In other words, it is felt that 
such veteran has already received the educational benefits. This is true as to 
the service academies at West Point and Annapolis. The period of training 
to which the veteran would be entitled corresponds to the period of service. 
In other words, if he had four years active service and all the requirements 
were met, he would be entitled to four years training or further education. 
The Administration furnishes tuition and necessary fees, but not transporta- 
tion to or from training. The allowance for this must not exceed $500.00 per 
year. Subsistence allowance is made of $50.00 per month to a veteran with- 
out legal dependents and $75.00 per month for a veteran with one or more 
legal dependents. The training or education may be through institutions or 
on the job (in offices). Refresher courses are being arranged by univerities 
in the state. More detailed information may be obtained from the universities. 
It is not presently known whether the usual legal institutes will be classified 
as institutional training. It is possible that the lecurers may be entitled to 
fees for such service and the veteran be entitled to the required supplies. This 
question is in process of determination. All institutions and places of job 
training must have the approval of the State Board of Education. This Act 
does not apply to the veteran that sustained disability because of military 
service. Such veterans are covered by other legislation, and will be treated 
by the gentleman that follows me. I thank you for your patience and atten- 
tion. 


A motion was unanimously adopted approving the recommendations of the 
Committee. 


The President promised the full cooperation of the Board of Governors on 
the matter of refresher courses. 


The President introduced Mr. Harry Simmons, who gave an address on 
Federal Vocational Rehabilitation, a summary of his address is as follows: 


This nation is entering its 4th year in a world-wide war with its vast army 
spread out over every continent of this earth. Already we have suffered 
casualties of more than a half-million and we must prepare ourselves for a 
much larger number as the fighting grows more intense. 


My colleague, Mr. Burke, has explained to you how the non-disabled 
veterans will be given further education and other benefits to prepare them 
to resume a normal, civilian existence. I will now try to outline to you Public 
Law 16, under which the disabled veteran is prepared for economic security 
through vocational rehabilitation. After a veteran has proven to the satis- 
faction of the Veterans Administration his eligibility to the program, he is 
called into the nearest regional office for vocational advisement. He is aided 
by outstanding employment psychologists and psychometrists in a selection 
of the most feasible objective in the light of his disability. 


In the course of advisement, all modern, scientific personnel aids are used 
to the fullest extent including batteries of modern, scientific proven tests. 
Tests of achievement, aptitude, personality, mental ability and vocational 
preference. 
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During the period of training for the objective either apprenticeship or 
institutional, the veteran is paid what is known as a training pension. In 
the case of a single veteran, this amounts to $92.00 per month, and a married 
veteran, $103.50 per month, with additional amounts for other dependencies. 
In addition, all tuition, supplies, books and tools are supplied to the veteran. 


The problem of the vocational re-adjustment of lawyers has been given 
special attention and the best possible rehabilitation methods are now in 
process of being perfected. 


It will be of no avail if at the cost of $300,000,000,000 and a half a million 
lives and untold heartaches we win this war, and by thoughtlessness, care- 
lessness and greed, we do not have a better nation and a better life for having 
won the war. 


Mr. Whitehurst, in the absence of the Chairman of the Committee on 
Oil and Gas Rights, reported that the committee was not ready with its report. 
Whereupon, it was moved that this report be carried over to the next meeting 
of the Conference. 


The report of the Committee on Economics of the Bar was given by its 
Chairman, Judge Alley. He recommended a survey be made by way of ques- 
tionnaires: (1) to lawyers in practice; (2) To lawyers in the service; with the 
end in view of finding out how the committee could best serve the returning 
service lawyers. A motion was unanimously carried, approving the work of 
the committee. 


There being no further matter to come before the Conference, it was 
moved that the Conference adjourn to accept the hospitality of the Jackson- 
ville Bar Association at its cocktail party. 
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Editorial 


FAIR ADMINISTRATIVE PROCEDURE 


The McCarran-Sumners Administrative Procedure Bill (S. 2030 and 
H. R. 5081) sponsored by the American Bar Association, after more than 
five years of continuous study, in general, seeks improvement in the admin- 
istration of justice through the adoption of a statutory framework of fair 
administrative procedure. Specifically the purposes, scope and effect of the 
proposal were described in the A. B. A. Journal, as follows: 


“Purposes.—The measure as introduced in Congress is designed to achieve 
four essential and simple purposes: 


1. It requires administrative agencies to publish their organizations and 


procedures, and to make available to public inspection their orders and 
releases. 


2. As to rule making, it requires that agencies publish notice and at 
least permit interested parties to submit views or data for consideration. 


3. As to adjudication, it provides that, in the absence of agreement 
through informal methods, agencies must accord the parties notice, 
hearing, and decision before responsible officers, with provision for the 
segregation of deciding and prosecuting functions. 


4. As to judicial review, it provides forms of review actions for the de- 


termination of all questions of law in all matters not expressly committed 
to executive discretion. 


“These four basic purposes are accomplished by eleven sections, some 
of which have as many as eight sub-sections. Section 1 defines agency, rule 
making, and adjudication. Section 2 requires the publication or public avail- 


| 
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ability of organizations, procedures, and orders. Section 3 prescribes the 
notice and procedure required as to rule making. Section 4 does the same 
as to adjudication of particular cases. Section 5 contains provisions respecting 
investigations, rights of appearance, subpoenas, etc., which may be ancillary 
to either rule making or adjudication. Section 6 provides the requirements 
of a hearing applicable in all cases in which Congress has by statute required ~ 
a hearing, and Section 7 provides the mechanics for decision in such eases. 
Section 8 deals with administrative sanctions or relief, with particular pro- 
vision for the licensing power. Section 9 outlines judicial review. Section 
10 requires the segregation of prosecuting and deciding functions. Section 
11 contains provisions as to effective date and the construction of the proposal. 


“Scope.—The measure is of course limited to administrative agencies and 
judicial review of their regulatory actions. It applies to functions rather than 
to agencies and deals comprehensively with (1) the issuance of general regu- 
lations having the effect of law and (2) the adjudication of particular cases. 
These are the two typical administrative functions which bear upon private 
rights and parties. Section 1, therefore, contains definitions only as to 
‘agency,’ ‘rule making,’ and ‘adjudication.’ 


“However, the measure is further limited, even as to these two fune- 
tions. War agencies and functions are excluded in toto, except as to the 
requirement that they publish their procedures and make their orders avail- 
able to public inspection (Section 1) which in turn is not mandatory as 
to military and diplomatic functions (Section 2). The requirements of notice 
and opportunity for the submission of views in rule making are similarly not 
mandatory as to naval or diplomatic functions, nor do they apply to the 
making of interpretative rules, general statements of policy, rules of agency 
organization or administrative procedure, or in situations in which notice and 
such procedure is impracticable, because of unavoidable lack of time or other 
emergency (Section 3). Adjudication procedures are inapplicable in situa- 
tions in which Congress has not by statute required an administrative hear- 
ing, or where the agency is composed of representatives of the parties, or if 
the matter is subject to a subsequent trial of the law and facts de novo (See- 
tion 4). These exemptions from rule making and adjudication procedures 
apply to the provisions as to hearings and decisions (Sections 6 and 7), and 
to these respecting the segregation of prosecuting functions (Section 10). 
With reference to the safeguards imposed in connection with licenses, the 
time limit for administrative action is not applicable to financial reorganiza- 
tion cases and notice of non-compliance with licensing requirements is not 
mandatory in eases of willfulness or where public health, morals, or safety 
requires otherwise (Section 8 ‘b’). The Judicial review provisions are not 
applicable to eases subject to a subsequent trial de novo or judicial review in 
any legislative court such as the Tax or Patent courts (Section 9), or to 
action which is not final and for which there is some other adequate judicial 
remedy (Section 9 ‘d’). Finally, it is specifically provided that additional 
requirements of law as to rule making (Section 3), adjudication (Section 4), 
penalties and benefits (Section 8), judicial review (Section 9 ‘h’), or any 
other provision of the measure as a whole (Section 11) are not limited or 
repealed. 


‘‘The limited scope of the proposal—meaning its limitation generally to 
the two basie types of administrative action—is a chief characteristic of the 
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measure, because thereby problems of application are eliminated and the pro- 
visions of the measure may be drawn with precision. The further functional 
exceptions, most of which have been explained in the comments heretofore 
published reduce and concentrate the requirements imposed. These things 
have been done in order to reach essentials and obviate the non-essentials. 

“Effect—This gathers the random threads of precedent for the informa- 
tion and protection of private parties. The framework of fair procedure so 
devised will at the same time enable administrative agencies to master the 
great difficulty pointed out in the Federalist: ‘You must first enable the 
Government to control the governed, and in the next place oblige it to control 
itself.’ The subject provides the most fertile ground for statemanship in the 
field of the administration of justice since the Judiciary Act of 1789.” 
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ORIGINS OF THE POWER OF JUDICIAL REVIEW 
OF LEGISLATION 


By SELDEN F. WALDO of the Gainesville Bar 


In the year 1803, Chief Justice John Marshall in the case of Marbury v. 
Madison! handed down a decision that established as reality the principle that in 
a limited government, such as ours, acts of the legislature were reviewable by 
the judiciary. In clear, concise language Marshall placed in the permanent 
possession of the Supreme Court of the United States the power which forms 
the keystone of our American Constitutional system. To use his own words: 


“Why does a judge swear to discharge his duties agreeably to the 
Constitution of the United States if that Constitution forms no rule for 
his government, if it is closed upon him and cannot be inspected by 
him. If such be the real state of things, this is worse than solemn 
mockery. To prescribe or to take this oath becomes equally crime.” 


When John Marshall wrote these famous lines he made the United States 
unique among the nations of the world. While it is true that a few countries 
such as Switzerland give to their judiciaries the power to declare the legislation 
of smaller units of government, such as cantons, unconstitutional, nowhere, at 
the present time, save in the United States alone, can the judiciary of a country 
invalidate acts of the national law making body. Were it not for the great 
figure of Marshall in American history it is doubtful whether or not the United 
States would have taken this great forward step. 


To say that the Supreme Court escaped entirely from any adverse comment 
on this enunciation would be false. Thomas Jefferson and his Democratic- 
Republican party were outspoken in their criticism. Said Jefferson of the court, 


“Like a thief in the night it has been constantly encroaching upon 
the liberties of our country, until eventually there may grow up a judicial 
oligarchy in our land.”? 


However, the vast majority of the people were not in sympathy with this 
statement and were inclined to side with the views of James Madison who in 
defense of Marshall wrote, 


“The jurisdiction claimed for the Federal Judiciary is truly the 
only defensive armor of the Federal Government, or rather for the 
Constitution and the laws of the United States. Strip it of that armor 
and the door is wide open for nullification, anarchy, and convulsion.’ 


As interesting as a discussion of the effects of this one decision upon 
the course of American history may be, it is not the purpose of this paper 
to deal with that phase of Marbury v. Madison. Primarily, we are concerned 
with what lies in the background. What things happened in history to cause 
John Marshall to establish such a power? Were there any historical precedents 
for this ruling, or did the doctrine of judicial review of legislation spring 
forth suddenly from the mind of Marshall on a startled young country? 


As to the latter question there is some disagreement among modern writers. 
Professor James A. Smith in his book, “The Spirit of American Government,” 
is inclined to believe the effects of precedent upon Marshall were small, and a 
great deal of credit is given the famous Chief Justice for bringing forth 
an entirely new idea. Professor Smith says, 


B ell Ref i Ss 

- Buell, R. L., “Reforming the Supreme Court.’ The Nation, Vol. 114., p. 5 
. Nichols, E. R., “Congress or the Supreme Court.” p. 58. iis 
- Nichols, E. R., ‘Congress or the Supreme Court.” p. 50. 
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“There is no evidence to warrant the belief that this power was 
anywhere claimed or exercised in response to a popular demand or that 
it had at this time become a firmly established or generally recognized 
feature of any state government.” 


On the other hand, Dr. B. F. Moore, Professor of Law at Columbia Uni- 
versity, is inclined to believe that at the time of Marbury v. Madison the people 
had reached a state of mind where they thought it only natural for the Supreme 
Court to exercise this function in view of preceding developments of history. 
Dr. Moore states, 


“One is struck by the aggressiveness and confidence of the judi- 
ciary almost from the beginning of national independence. The courts 
proclaimed in no uncertain terms that they were the special protectors 
and guardians of the Constitution; that it was their duty to guard 
against legislative and executive despotism.’ 


From this last statement we gather that there is some disagreement as 
to the effect of precedent upon Marshall’s decision. Without detracting at 
all from the merit that he so justly deserves, an examination of early American 
history wili lead one to the conclusion that the establishment of the power of 
judicial review in Marbury v. Madison was but the culmination of a theory of 
government which had been developing in the colonies for many years. The 
idea that the liberties of a people can best be protected against usurpation by 
the state in a limited form of government had been growing for some time, 
and its realization is seen in the power established in the Supreme Court by 
Marshall whereby the judiciary is allowed to review acts of the legislature and 
determine whether or not they fall within the limits set up by the people in 
the Constitution. 


The notion of a fundamental law which cannot be transgressed by statute 
law had its origins in the early colonial period of this country when the pro- 
ceedings of the colonial legislatures which conflicted with acts of Parliament 
or the desires of the King of England were declared to be void.? As illustrated 
by the Navigation Acts, England was using her colonies in North America solely 
to enrich herself and benefit certain privileged classes who controlled the lucrative 
colonial trade. Anything which the settlers in the New World did that con- 
flicted with the best interests of the mother country was promptly declared 
to be without force and effect. As a further security to British interests, 
courts of Vice-Admiralty were established throughout the colonies with power 
to try admiralty and revenue cases, without a jury. We see, then, that the 
colonies soon had to become accustomed to having the acts of their colonial 
legislatures fall within the limits set up by the British government. When the 
legislatures exceeded the limits imposed upon them by the English Parliament 
or the King, as the case might be, they were immediately restrained from action. 


In the later colonial period just preceding the establishment of American 
independence, we find that the theory of governments being restrained by the 
people in the fundamental law was applied by the colonists themselves to their 
own colonial legislatures. That the courts were the proper agencies to enforce 
these limits is established in a few early cases. Although the practice of the 
judiciary declaring acts of the legislative branch of the government to be 
unconstitutional was not definitely established as a widespread principle, we do 
find some of the early colonial judges courageously refusing to enforce uncon- 


J. S., “Spirit of American Government.” p. 90. 
6. Moore, " F., “The Supreme Court and Unconstitutional Legislation.” p. 1 


. Carson, H. L., “The History of the Supreme Court of the United States.’’ Vol. I., p. 28. 
8. Ibid, p. 28. 
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stitutional laws. It is here that we find material precedents for Marbury v. 
Madison. 


The first case on record in which a court refused to execute an act of 
the legislature in America occurred in Virginia in 1778. In May of that 
year an act’ was passed to attaint Josiah Phillips, a notorious robber, unless 
he should render himself to justice within a limited time. He was taken after 
the time expired and was brought before the general court to receive sentence 
of execution as contained in the provisions of the act. However, the court 
refused to pass the sentence and he was put on trial according to the ordinary 
course of the law.1° 


In 1780, the legislature of New Jersey passed a bill providing for a jury 
of only six men. In the case of Holmes v. Walton!! the court refused to carry 
out the provision on the ground that the Constitution was transgressed. The 
legislature appears afterward to have submitted to the decision of the court to 


the extent at least of changing this provision and substituting a jury of twelve 
men.!2 


In the next case we find the first real statement of the doctrines of judicial 
review of legislation in a written decision of a court. John Caton, Joshua 
Hopkins, and John Lamb were condemned by the General Court of Virginia 
for treason. The House of Delegates by a resolution granted them a pardon 
on the 18th of June, 1782, but the Senate refused to consent to the resolution. 
In the case of Commonwealth v. Caton,!* the defendant made an appeal to the 
Court of Appeals claiming that the pardon extended to him by the lower branch 
of the legislature was valid. The Court held the pardon to be unconstitutional 
because it did not pass the Senate. In the decision Justice Wythe, speaking 
for the two majority justices, enunciates the doctrine of judicial review in 
language that comes like a blow from the hammer of Thor: 


“If the whole legislature—should attempt to overleap the bounds 
prescribed to them by the people, I, in administering the public justice 
of the country, will meet the united powers at my seat in this tribunal; 
and, pointing to the Constitution, will say to them ‘here is the limit 
of your authority, and hither shall you go and no farther’.” 


A very interesting speculation arises over the possibility that Wythe, a 
comparative unknown figure in history, might not have taught his ideas to his 
student Marshall, subsequently to be Chief Justice, who later used this same 
proposition to insure an everlasting personal fame. There is no known evidence 
on the subject; however, the probability thereof is so great as to furnish from 
the standpoint of human interest a most intriguing story. 


Although the above decisions and several others of a minor nature were 
not received with any great amount of public hostility; nevertheless, it would 
be erroneous to say that the people were whole heartedly in accord with the 
doctrine of judicial review. The next case that we will consider caused a 
great wave of public sentiment to be aroused against the judiciary. 


Rutgers v. Waddington was decided in the Mayor’s Court of New York 
in 1786.14 The action arose under a statute of that state which provided that 
where by reason of the invasion of the enemy anyone who left his place abode, 
who had not voluntarily put himself into the power of the enemy, should be 


9. Henings, “Virginia Statutes at Large.’’ Vol. IX, p. 463. 
10. Tuckers, “Blackstone.” Vol. I, Part I Appendix, p. 293. 
11. 4 Hatsted 444 
Ibid, p. 23. 
13. 4 Call 5 : 
14. Haines, C. G., ‘“‘The Conflict Over Judicial Power.” p. 24-27. 
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entitled to recover in an action of trespass against any person who may have 
occupied or destroyed his property. It developed in the trial that from Septem- 
ber, 1778, to April 1780, the premises of the plaintiff had been occupied by 
order of the military commander in charge of the district, and that the actual 
comparative unknown figure to history, might not have taught his ideas to his 
passage of the act. The court felt at liberty to disregard the direct terms of 
the act and awarded damages only for the latter period, claiming that part 
of the statute would operate unreasonably. Immediately a great cry of public 
protest was raised, and in response to popular demand, the legislature passed 
a resolution, on October 27, 1784, censuring the judges. However, a bill to 
remove the judges failed to pass. 


Another storm of opinion was created by the case of Trevett v. Weeden, 
decided in Rhode Island in 1786'° An act of the assembly had directed the 
imposition of a penalty for refusing paper money at face value, and provided 
for a summary conviction without a jury. The Supreme Court of Rhode Island 
held the law unconstitutional, in this respect going beyond any other case 
in that the matter of unconstitutionality declared was not the violation of any 
written document. It was held to consist in the denial of the common law 
right of trial by jury. The statute denied trial by jury but directed a trial 
according to the law of the land. The court held that there could be no trial 
according to the law of the land except by jury. As a result of this decision 
the judges were called before the legislature to explain their conduct, and, 


while not removed from office, were refused re-election upon the expiration of 
their term. 


In Den v. Singleton, !® decided in North Carolina in the same year of the 
Constitutional Convention of 1787, we find another striking example of the 
judiciary fearlessly defending the rights of the individual. A statute had been 
passed to protect all persons purchasing land sold by commissioners of forfeited 
estates, the court being required on motion to dismiss suits to recover them. 


Nevertheless, the judges refused to follow the statute. To use the words of 
the Court, 


“By the Constitution every citizen has undoubtedly a right to 
a decision of his property by trial by jury. For that if the legislature 
could take away this right, and require him to stand condemned in 
his property without a trial, it might with as much authority require 
his life to be taken away without a trial by jury, and that he should 
stand condemned to die without the formality of any trial at all.” 


With these resounding words we turn from our glimpse of early cases 
to a study of a particular phase of the question that vitally affects modern 
American life. We have seen how the colonists conceived of the idea of a limited 
government by the restraints placed upon their legislatures by the British 
Parliament; how they began to place limits themselves upon their own as- 
semblies; and how the early courts began to feel their responsibility as 
guardians of the rights of the citizens against encroachment on the part of the 
colonial governments. The year 1787 marks a very important event in this 
development. We find the thirteen colonies, now states, banding together to 
compose a written document that sets up a limited national government for. 
the young republic. To this particular aspect we now turn our attention. 


The fact that the power of review of legislation is not expressly given to 
the judiciary in the Constitution has caused some discussion and dissention as to 


15. B. F. Moore, “The Supreme Court and Unconstitutional Legislation.” p. 20. 
16. 1 Martin 48 
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whether or not the members of the Constitutional Convention intended that 
the Supreme Court should exercise this power. Four times a motion to create 
a Council of Revision consisting of the President and members of the Supreme 
Court that would pass on the constitutionality of all acts of Congress was 
defeated.17 Whether this motion was not approved because the delegates were 
opposed to the principle of review of lgislation or because they thought that 
the Supreme Court would possess the essential power to invalidate measures of 
Congress and a Council of Revision would be unnecessary, is a question that 
cannot be definitely proven one way or the other. However, the evidence which 
can be secured on the subject leads us to believe that the majority of the 
members of the Convention favored the power of judicial review being used 
by the Supreme Court, and: that they defeated the Council of Revision because 
it was felt to be an unnecessary branch of the government. 


It was further thought that this constituted a clear cut violation of the 
doctrine of Separation of Powers. Former Chief Justice Charles Evans Hughes!® 
is of this opinion and feels that the Constitutional Convention by implication 
decided that the court had inherent the power of judicial review. 


Charles A. Beard, the distinguished historian has made a detailed study 
of this particular point. Out of a membership of fifty-five in the Convention 
there were twenty-five whose character, ability, diligence and regularity of 
attendance made them the dominant element according to Beard. Out of 
that group, seventeen expressed themselves either directly, or indirectly, in 
favor of judicial review. These were Blair, Dickinson, Ellsworth, Gerry, Hamil- 
ton, Johnson, King, Madison, Martin, L., Mason, Morris, G., Morris, R., Paterson, 
Randolph, Washington, Williamson, and Wilson!® As to whether or not this 
represents the same division of opinion held by the entire population of 
the country cannot be proven. But we can feel fairly certain that it was 
the intention of the framers of the Constitution to give this power to the 
judiciary. 


We are led to the above conclusion to an even greater degree when we 
observe the actions of the newly appointed judges. Although no official declar- 
ation of the power of judicial review of legislation had been made, the members 
of the judiciary felt it to be their particular duty to preserve the provisions 
of the Constitution and to disregard any act of Congress which seemed to 
them not provided for in the fundamental law. 


Congress passed a measure requiring the Federal judges to receive and 
decide upon certain claims of widows and orphans, and to regulate claims 
to invalid pensions. In Hayburn’s Case? on April 18, 1792, the three judges 
for the Federal District Court for Pennsylvania—Blair, Wilson and Peters— 
joined in a respectful letter of protest: to President Washington, claiming 
that they could not perform the duties imposed upon them by the law of 
Congress because the duties were not judicial in nature, and because, under 
the measure, their acts were subject to legislative or executive control. They 
declared that they held it to be their duty to disregard the directions of Con- 
gress rather than to act contrary to a Constitutional principle. 


In 1794, in the case of Glass v. The Sloop Betsey,?! the Supreme Court 
heard the doctrine of Judicial Review laid down by the counsel of the appellants 
who contended, 


17. Farrand, Max., ‘‘Records of the Constitutional Convention.” Vol. II., p. 73-80. 
18. Hughes, Charles Evans, ‘“‘The Supreme Court.’ p. 29. 

19. Beard, Chas. A., ‘“‘The Supreme Court and the Constitution.” p. 17. 

20. 2 Dallas 409 

21. 3 Dallas 6 
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“The well being of the whole depends upon keeping each department 
within its limits. In the state governments several instances have 
occurred where a legislative act has been rendered inoperative by a 
judicial decision that it was unconstitutional; and even under the Fed- 
eral Government the judges for the same reason have refused to execute 
an act of Congress.” 


The court apparently dodged this contention, and it is not until 1796 that 
the constitutionality of an act of Congress was definitely considered. In Hylton 
v. the United States,22 the Supreme Court, with Ellsworth as Chief Justice, 
exercised the right to pass upon the constitutionality of an act imposing a 
duty on carriages. On behalf of the appellant it was argued that the law was 
unconstitutional and void in so far as it imposed a direct tax without appor- 
tionment among the states. The court sustained the statutes. 


If it was not understood that the court had the power to hold acts of 
Congress void on constitutional grounds, why was the appeal carried before 
it? If the Court believed that it did not have the power to declare void as 
well as the power to sustain, why did it assume jurisdiction at all or take 
the trouble to consider and render an opinion on the constitutionality of the 
tax? These are questions that point definitely toward the fact that the doctrine 
of judicial review was becoming firmly established in the minds of the people 
as a principle necessary to enforce the basic tenets upon which the limited 
form of our government was founded. 


The first specific statement of the Supreme Bench on the question occurs 
in Calder v. Bull,?3 decided in 1798, in which the counsel for the plaintiff 
in error argued, 


“That any law of the Federal Government or of any state govern- 
ment contrary to the Constitution of the United States is void, and that 
this court possesses the power to declare such law void.” 


Justice Chase refused to pass on the general principle because it was not 
necessary to the decision. Justice Iredell, however, said, 


“If any act of Congress or of the legislature of a state violates 
those constitutional provisions, it is unquestionably void; though I 
admit, that as the authority to declare it void is of a delicate and awful 
nature, the court will never resort to that authority but in a clear and 
urgent case.” 


Undoubtedly this statement of Justice Iredell coming just five years be- 
fore Marbury v. Madison must have exerted a tremendous influence over Mar- 
shall. It demonstrates the ideas held by the judiciary that were brought 
into full effectiveness by the brilliant Chief Justice who served longer in that 
capacity than any other person in the history of the country. After the 
statement of Iredell, the next step in our history is the decision in Marbury v. 
Madison which definitely declared a portion of the Federal Judiciary Act 
of 1789 to be outside of the limits placed on Congress by the Constitution. 


Despite the violent objection of Thomas Jefferson, to which we have 
already referred, the decision became firmly established as a basic principle 
of American Government. Although the idea of judicial review of legislation 
was confirmed by John Marshall we have seen that it was the result of a 
gradual process of evolution. ° 
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The germ was born in the early colonial history of the country when the 
colonists found that the acts of their legislatures had to conform to the limits 
set up by the British government. Observing that a tendency toward despotism 
on the part of the state could be curbed by placing limits on the government, 
the colonists set up limits on their own legislative bodies. The power of 
judicial review was greatly strengthened when a few colonial courts courageously 
- maintained that it was within their power to disregard unconstitutional acts 
of the legislatures. So far had the idea developed that a majority of the 
leading statesmen in the Constitutional Convention of 1787 advocated it. After 
the establishment of the Constitution, the principle was maintained in a number 
of cases before John Marshall established it as a reality in 1803. 


The idea of a limited government to protect the rights of the people and 
the principle of the judiciary enforcing these limits have evolved from the 
wisdom and experience of our valiant forefathers. The doctrine of judicial 
review is unique to the United States, a bulwark against tyranny, dictatorship 
and political despotism, and in every sense of the word is typically American. 
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They Tell 


HESKIN A. WHITTAKER, former- 
ly with the legal and claims depart- 
ment of The Travelers Insurance Co. 
and located at Jacksonville, has now 
become associated with GEORGE B. 
CARTER, Orlando, in the practice of 
law. 

SAM BUIE, who practiced law in 
Ocala before the second World War, 
has returned to Ocala and opened his 
law office again in his former location 
on the south side of the square. Buie 
was in the first World War and after 
that war took up his residence in 
Ocala and practiced law. When war 
was declared in 1942 he again volun- 
teered his services to his country and 
was stationed in Hawaii. When the 
pressure for men lightened and dis- 
charges were given to men over 38 he 
took his discharge and returned to 
Ocala. Buie was discharged as a 
captain. 

MUNICIPAL JUDGE JAMES B. 
DRUTON, Jr., has been appointed a 
member of the national membership 
committee of the American Bar As- 
sociation as a representative of Hills- 
borough County. 

R. HENRY P. JOHNSON executive 
director of the Florida Council for 
the Blind, has been elected president 
of the National Council of State 
Executives for the Blind. Other na- 
tional officers chosen at the annual 
meeting in Chicago are E. F. Costi- 
gan of Wisconsin, vice-president and 
Dr. Roma Cheek of North Carolina, 
secretary-treasurer. Johnson has been 
executive director of the state agency 
since 1941, the year it was created by 
state act. He was instrumental in 
promoting as chairman of the legisla- 
tive committee of the Florida Lions 
clubs. Before accepting the state po- 
sition Johnson was granted his desire 
“for sole authority for the responsi- 
bility of setting up a non-political 
meritorious agency to serve the best 
interests of Florida’s visually-handi- 
capped.” Johnson, “whose courage” 


wrote Helen Keller, “is a strong tower 
for the blind of Florida,” attended the 
North Carolina School for the Blind 
and Oak Ridge Military Institute. 
After private tutoring he was admit- 
ted by examination to the North Caro- 
lina and Florida bars. 

The newest law office in Volusia 
County will be an extension of the 
oldest law firm, not only in this coun- 
ty, but in the state of Florida. MRS. 
MARY 8S. HOWARTH and her daugh- 
ter MRS. CATHERINE H. CARTER, 
both of DeLand, opened a law office 
in Daytona Beach about December 
15th. They will engage in the general 
practice of law though their specialty 
is real estate and domestic relations. 
The new office is located at 203 Sea- 
breeze Blvd., in Daytona Beach. Eith- 
er Mrs. Howarth or Mrs. Carter will 
be in the office each week day. They 
pian to spend two or three days a 
week there alternately. Mrs. Ho- 
warth and Mrs. Carter are members 
of the oldest law firm in Florida, one 
which has had its offices at one 
location continuously for the longest 
time, almost 60 years. It is the Stew- 
art firm at 115 Indiana Avenue, where 
three generations of the family have 
practiced law. 

“Assurances have been received 
from Washington that the Post Office 
Department will issue a special com- 
memorative stamp in honor of the 
100th anniversary of Florida’s ad- 
mission into the Union,” says Harold 
Colee, executive vice-president of the 
Florida State Chamber of Commerce. 

JOHN E. LAKE announces the re- 
moval of his law offices from 307 
Law Exchange Building to 344 East 
Adams Street, Jacksonville, Florida. 

ATTORNEY W. J. DANIEL, who 
for more than two years has held a 
position of responsibility with the 
Federal Bureau of Investigation, has 
been released from that service so 
that he could return to Bradenton 
and take over the affairs of Blakey 
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and Daniel law firm, which has been 
without a head since the recent death 
of the senior partner, Hubert M. 
Blakey. When Mr. Daniel went into 
government service, his partner car- 
ried on the firm’s affairs. Mr. 
Blakey’s death, following illness of 
only a few days, left the firm’s affairs 
without a head. Under these condi- 
tions, the FBI allowed Mr. Daniel to 
return to his duties in Bradenton. 
Mrs. Sands Augustin Standley an- 
nounces the marriage of her daughter, 
Tommie Standley Evans, to GEORGE 
THOMAS SHANNAN, the ceremony 


taking place on November 27th in the 
First Presbyterian Church in Jack- 
sonville, Dr. Albert C. Holt officiat- 
ing. Mr. Shannon, a former Virginian, 
makes his home in Tampa, where he 
is a member of the law firm of 
Shackleford, Farrior and Shannan. 

G. L. REEVES, Tampa attorney, 
has been named Acting General So- 
licitor of the Atlantic Coast Line 
Railroad for Florida, Alabama and 
Georgia, to succeed John B. Sutton, 
his law firm partner, who died on 
November 24th. 


Life's Record Closed 


JOHN B. SUTTON, prominent Tam- 
pa Attorney, died at his home, 1209 
Bayshore Boulevard, Tampa, after a 
long illness. Born in Lakeland, March 
15, 1891, he received his law degree 
in 1914 from the University of Flor- 
ida, where he became a member of 
Alpha Tau Omega, and was admitted 
to the Florida bar the same year. He 
went to Tampa 30 years ago and es- 
tablished a law practice. He was 
head of the firm of Sutton, Reaves & 
Allen. Mr. Sutton had been general 
solicitor for the Atlantic Coast Line 
Railroad in Georgia, Florida and Ala- 
gama since March, 1939. A telegram 
from C. McD. Davis, A.C.L. President, 
expressed his sorrow over Mr. Sut- 
ton’s death and his appreciation of 
his ability. County Commissioners 
drew a resolution expressing their 
sorrow and extending sympathy to 
the family. Mr. Sutton served as 
County attorney for six years. He 
was a former member of the State 
Board of Law Examiners, past presi- 
dent of the State and Hillsborough 
County Bar Associations and a former 
member of the Florida State Board of 
Control. At the time of his death he 
was on the Board of Directors of 
Tampa Southern Railroad, Ye Mystic 
Crew of Gasparilla, Unon Trust Com- 
pany and Exchange National Bank, 
and was a trustee of the University of 


Tampa. He was affiliated with Tampa 
Yacht and Country Club, Palma Ceia 
Golf Club, Jester Organization of the 
Shrine, Bankers Club of New York, 
Southern Society of New York, Cape- 
fair Club, Wilmington, N. C., and was 
a steward in Hyde Park Methodist 
Church. Besides his widow, Mrs. 
Belva Floyd Sutton, he is survived by 
two daughters, Mrs. Henry Toland 
and Miss Dolly Sutton, Tampa; a son, 
Pfe. John Jr., with the Army over- 
seas; two brothers, Bascom F., Brad- 
ley Junction, and Charles Monroe, 
Lakeland, and three sisters, Mrs. 
Rhoda K. Harris, Mrs. Pearl Rushing 
and Mrs. Eugenia Coleman, Lakeland. 

HUBERT BLAKEY, well known 
Bradenton attorney passed away at 
his home on November 13th, as the 
result of a heart ailment. He was a 
native of Beatyville, Ky., attended 
Centre College, Danville, Ky., where 
he starred in athletics; graduated in 
law from the University of Kentucky, 
Lexington, where he was a member of 
the SAE fraternity; practiced his pro- 
fession with his father, the late Theo. 
Blakey at Beattyville until he moved 
to Bradenton in December, 1925, 


where he opened a legal office in 
partnership with E. C. Rive, which 
firm was dissolved several years 
later and he then became the senior 
partner of the law firm of Blakey & 
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Daniel, with offices in the Profession- 
al Building. He was attorney for the 
City Council for six years and at the 
time of his death was attorney for 
the County School Board and the 
First Federal Savings and Loan As- 
sociation. Surviving him are his wife, 
the former Miss Eva Hieronymus, of 
Beattyville; two sons, Hubert Hier- 
onymus Blakey, in the Naval Reserve 
V-12, Mercer University, Macon, Ga., 
and Billy Becker Blakey, high school 
student at home; his mother at 
Beattyville, one sister, Miss Lula 
Blakey, a WAC at Asheville; and five 
brothers, Theo and Henry, Akron, O., 
J. C. at Birmingham, Ala., G. T. at 
Beattyville and Frank with the army 
at Jackson, Miss. 


EDWIN WALLACE DAVIS, one of 
Central Florida’s best-known lawyers, 
died at a Winter Park nursing home 
on November 15th following a long 
illness. Born August 21, 1869, near 
St. Paul, Minnesota, Mr. Davis moved 
to Ocala in 1886. Educated in the 
schools of Canton, Ohio, he studied 
law in an Ocala law office and was 
admitted to the Florida bar in 1892. 
He moved to Orlando in 1913 and be- 
gan the practice of law in the firm 
of E. W. and R. C. Davis. Mr. Davis 
was State’s Attorney for the Fifth 
Judicial Circuit from 1903 to 1913. 
He was President of the Circuit Bar 
Association in 1921-22 and was a 
member of the American Bar Asso- 
ciation, the Florida Bar Association 
and the Orange County Bar Associa- 
tion. Surviving are his widow, the 
former Sarah Wallace of Ocala; two 
sons, Lt. Comdr. William T. Davis, 
USN, Sanford, and Wallace E. Davis, 
Orlando attorney, and one daughter, 
Cpl. Sarah E. McIntosh, WAC, Seattle. 
A third son, Col. Robert C. Davis, 
died several years ago and the Davis 
Armory here is named in his honor. 
Two grandchildren of his late son, 
Betty and Joan Davis, also survive. 

Services for LT. ROLAND SCHIND- 
LER, USNR, who was killed in the 
Port Chicago explosion in California 
on July 15th, here held at Beth 
David Congregation in Miami on No- 


vember 15th, with Rabbi Max Shapiro 
officiating. Military rites were con- 
ducted at Mt. Nebo cemetery under 
auspices of a naval guard of honor 
and the American Legion. Prior to 
entering service two years ago, Lt. 
Schindler practiced law in Miami. He 
received his law degree at the Uni- 
versity of Florida, where he was out- 
standing in two sports divisions, box- 
ing and football. Besides his widow, 
Mrs. Ruth Schindler and infant son, 
Roland, Jr., he-is survived by his par- 
ents Mr. and Mrs. Sam Schindler, 
1425 Meridian Avenue, Miami Beach; 
one brother Irvin Schindler, and two 
sisters, Fay and Mrs. Edward Leven. 


FIRST LIEUT. SAM R. MARKS, 
JR., 28, Army bomber pilot, was kill- 
ed in action in Burma on October 
22nd, according to information re- 
ceived from the War Department by 
his father, B. R. Marks, Jacksonville 
attorney. Lt. Marks was a Jackson- 
ville man, making his home at 1807 
Powell Place. He was a member of 
the Riverside Presbyterian Church. 
After attending local schools and the 
Lawrenceville School at Lawrence- 
ville, N. J., he graduated from Prince- 
ton University with the Class of 1938, 
receiving a Bachelor of Arts degree. 
He received his law degree from the 
University of Virginia in 1941 and 
was admitted to the Florida bar. He 
was associated with Marks, Marks, 
Holt, Gray and Yates, attorneys in 
the Graham Building, until the early 
Spring of 1942, when he enlisted in 
the armed forces and was assigned to 
the field artillery with rank of second 
lieutenant. He later was promoted to 
first lieutenant and transferred to 
the Army Air Forces. Early in 1944 
he earned his wings as a bomber pilot 
and was sent overseas to the India 
theatre. In addition to his father, he 
is survived by his mother, Mrs. Helen 
B. Marks and a sister, Miss Helen L. 
Marks. 


EDWARD C. WATSON, prominent 
St. Petersburg attorney, with the 
firm of Ellis, Watson and Shelton, 
died on December 3rd at a local hos- 
pital at the age of 64. Mr. Watson 
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was a past president of the St. Peters- 
burg Bar Association, a member of 
the County Bar Association and the 
American Bar Association. He went 
to St. Petersburg 20 years ago from 
Nevada, where he was the owner of 
copper and gold mining properties. 
He was a member of the Episcopal 


church. Survivors are his wife, Mrs. 
Christine Dyar Watson; two brothers, 
Leonard A., Greenwich, Conn., and 
Charles G., Westfield, N. J.; a half- 
brother, Col. F. J. Mack of St. Peters- 
burg and a sister, Mrs. W. L. Mor- 
rison, Erie, Pa. 


Lecal Bar Associations 


Memory of 21 members of the 
DADE COUNTY BAR ASSOCIATION 
was honored by fellow attorneys and 
relatives at services held on Novem- 
ber 16th in circuit courtroom. “So 
universal is death that it must be a 
blessing” said Judge Paul D. Barns 
who presided as senior circuit judge 
and introduced Leo S. Julian, Presi- 
dent of the association. After invoca- 
tion by Dr. R. Wiley Scott, President 
of the Miami Ministerial association, 
Judge W. H. Beckham, chairman of 
the memorial committee, called for 
the reading of individual tributes to 
each of the following: H. M. Carr, 
Leonard Epstein, W. B. Farley, R. B. 
Gautier, sr., Arthur Gomez, Louis 
Hudson, Harold C. Jones, Charles L. 
Knowles, Charles Loden, W. H. Ma- 
lone, H. C. Nicholas, John G.. Payne, 
H. W. Penney, W. L. Reed, Harshall 
Sanders, Harry Siegel, Van C. Swear- 
ingen, Robert L. Thompson, Worth W. 
Trammell, Frank G. Turner, and 
Frank A. Witherill. It was the first 
such services since May, 1941, Julian 
told the audience. The program was 
concluded with a moment of silence. 

ST. PETERSBURG BAR ASSOCIA- 
TION voted for cooperation with the 
new OPA rent control offices and 
held nominations for officers for the 
new year at their regular meeting on 
November ist, at the Detroit Hotel. 
A motion was passed to relieve the 
legal aid and war work committee, 
headed by Robert Baynard, of the 
burden of assigning rent cases to 
various attorneys. Instead, the secre- 


tary will furnish the local OPA rent 
office with a revised list of attorneys 
who are willing to handle rental 
eases for either landlords or tenants. 
The action was taken at the request 
of the OPA office it was said, which 
is beset with questions regarding ad- 
vice concerning Florida law as well 
as OPA regulations and requirements. 

T. Mayhew Cunningham, of Savan- 
nah, for 54 years an attorney there, 
delighted members of the JACKSON- 
VILLE BAR ASSOCIATION at their 
monthly luncheon meeting in the 
George Washington Hotel on Novem- 
ber 9th, with many interesting and 
humorous stories covering his long 
career. Past president of the Savan- 
nah and Georgia Bar Associations, 
Cunningham is senior member of the 
law firm of Lawton & Cunningham, 
the oldest in Georgia. He also is 
president of the Central of Georgia 
Railroad, Chairman of the Board of 
the Ocean Steamship Company of Sa- 
vannah, and its general counsel. Be- 
sides entertaining his audience with 
reminiscences, Cunningham gave some 
good advice to young attorneys. The 
speaker was introduced by Giles J. 
Patterson. Lieut. Fuller Warren and 
Lieut. Chester Bedell of the Navy, 
members of the association in the 
service, and home on leave, attended 
the meeting. Other guests included 
County Judge-elect McKenney J. 


Davis and Circuit Court Clerk-elect 

L. W. Thomas. President David J. 

Lewis presided. 
Stuart Warren was elected Presi- 
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dent and Thomas J. Collins Vice- 
President at the regular monthly 
dinner meeting of the ST. PETERS- 
BURG BAR ASSOCIATION on De- 
cember 7th, in the American room of 
the Detroit Hotel. Other officers 
elected were Samuel Green, Secretary, 
Leonard Cooperman, Treasurer. Elect- 
ed to the executive committee were 
Victor O. Wehle, Walter Ramseur, 
Robert Baynard, Herbert L. Peterson 
and James Booth. It was announced 


that among the representatives of the 
local association who will attend the 
state conference of Bar Delegates will 
be Stuart Warren, H. L. McGlothlin, 
Victor Wehle and James Burke. A 
report on unauthorized practice of 
law was read, followed by a lively 
open discussion. Installation of the 
newly-elected officers will take place 
at the next association meeting to be 
held January 3rd. 


Lawyers in the Armed Forces 


PATRICK G. EMMANUEL has been 
promoted in the field to the rank of 
Major, according to word received in 
Pensacola recently. Major Emmanuel 
reported for active duty in 1941. He 
received his commission in the re- 
serve corps after completing the 
ROTC training course of four years at 
the University of Florida in May, 
1941. At that time he also was gradu- 
ated from the college of business ad- 
ministration and required but one 
year to graduate from the college of 
law, in which he was prominent in 
various activities. While a member of 
the college he was elected magister 
of Phi Delta Phi, honorary legal fra- 
ternity, and also a member of the 
executive committee of the John Mar- 
shall Bar Association, student affili- 
ate of the Florida State bar. He was 
the organizer and first president of 
the Pensacola Club at the University 
of Florida. Emmanuel has been in the 
Kuropean theater of operations since 
June, 1944, 

LT. WILLIAM C. O’NEAL, who was 
sent to the Convalescent Hospital in 
Albuquerque, New Mexico as a pa- 
tient, has been retained on the staff 
following completion of his convales- 
cence. He is the Assistant Legal 
Boards and Claims Officer. Lt. O’Neal, 
whose home is in Gainesville, Florida, 
attended the University of Florida and 
received his LLB Degree from Cum- 
berland University in 1937. He be- 
longs to Sigma Delta Kappa, honorary 


legal fraternity, and Alpha Tau Ome- 
ga, social fraternity. He was a Fort- 
ress pilot overseas. 

LT. COL. ED R. BENTLEY, former 
Lakeland lawyer, who is serving in 
Europe with the army has been award- 
ed a bronze star medal. In making the 
award, the War Department set forth 
that it was “for meritorious service in 
direct support of combat operations 
in the European theater of opera- 
tions.” 

LT. LAURENCE D. CHILDS, well 
known St. Petersburg attorney, who 
has been on North Pacific duty for 
the past five months, left on Novem- 
ber 10th by plane for the West coast 
after spending a 20-day leave with 
his wife and their 22 month-old 
daughter, Pattie. Lt. Childs was 
transferred after his return to the 
states to another ship and will go 
back on sea duty shortly. In the ser- 
vice for almost two years, he was 
connected with Miller and Peterson, 
attorneys-at-law in the First Nation- 
al Bank Building at St. Petersburg. 

The War Department recently an- 
nounced the promotion of EDWARD 
V. GARCIA, Jacksonville attorney, to 
the grade of Colonel, Coast Artillery 
Corps. Colonel Garcia is at the pres- 
ent time Commanding Officer of an 
Anti-Aircraft Artillery Group in New 
Guinea. Colonel Garcia served in 
France during World War I; subse- 
quent to his discharge in 1919, he 
played an active part in the reor- 


26 


FLORIDA LAW JOURNAL 


ganization of the first National Guard 
Company, Company F infantry, Flor- 
ida National Guard, organized in 1920 
in Jacksonville. In January 1941, the 
Colonel entered active service with the 
265th Coast Artillery Regiment of 
Jacksonville, and commanded the 2nd 
Battalion. Prior to his departure, 
fifteen months ago, for the South 
West Pacific Theatre, Colonel Garcia 
served at various camps in the United 
States. 

LT. COLONEL WM. P. SIMMONS, 
Jr., Attorney for the Railroad Com- 
mission, Tallahassee, on leave, is now 
somewhere in France with the 28th, 
2M Co. A.P.O. 28, U. S. Army. 

LT. CORNELIUS CHRISTIANCY, 
Jr., who formerly was employed by 
the DeLand law firm of Hull, Landis, 
Graham and French, has been seri- 
ously wounded in Germany according 
to word received by his wife, who is 
making her home in Daytona Beach. 
Lt. Christiancy was seeing action in 
Germany when he was wounded on 
November 16th, according to informa- 
tion given Mrs. Christiancy by the 
War Department. The message said 
he has been hospitalized, but gave no 
details. 


He Reasonable Rates Posted in Every Room 
ROBERT KLOEPPEL MANAGEMEN’ 


[ Hote! FLAGLER now in Wer —— 


WEST. PALM BEACH 


Hotel PENNSYLVANIA 
— formerly The Royal Worth 
300 Rooms with Beths and Showers 
the year. hotel service ond 


“GARAGE 


Hotel GEORGE WASHINGTON 
200 Rooms with Baths be Showers 
Open all the year, 


kk wk 
| JACKSONVILLE 
WASHINGTON 
300 Rooms with 
Bath and Shower. 
The Wonder Hotel of AIR 
the South. Redic and 
every known fecility for 
Sirst class tion, 3 
GARAGE in divect 
connection with lobby. 
RATES... from $3.00 
Hotel 
re, VaMAYFLOWER 
Winter visitors and Com- 
as GARAGE in direct 


@ 


$ 


two hundred and twenty 


titles of the law have now been completely restated in \ 


Corpus Juris Secundum. 


Each title is a complete and systematic statement of 
the whole body of the law as embodied in and developed 
by ALL reported decisions on the subject. 


The factual word index in the back of each volume 
makes search for the law and authorities, within its 


covers, simplicity itself. 


If you will take your problems to the Corpus Juris 


System you will find your answers there if your question 
has ever been adjudicated in a court of record, State 


or Federal. 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Ave. Extension 
Brooklyn 1, New York 


IS YOUR LIBRARY TO DATE WITH ALL ) 
THE IMPORTANT FLORIDA LAW BOOKS 


FLORIDA Statutes Annotated, to be complete in 
thirty volumes, prepublication price (29 vols. now 


ready) $200.00 


ENCYCLOPEDIA Digest of the Florida Reports, 15 


vols., with 1944 Pocket Parts, special price_...___ 135.00 
ADKINS, Florida Criminal Procedure Act, Annotated, 
with current Supp 10.00 
CARSON, Florida Common Law Pleading and Prac- 
tice, Revised Edition 20.00 
FLORIDA, Chancery Act Annotated, McCarthy, 2nd 
Edition 6.00 
FLORIDA Reports vols. 1 to 22, Reprinted in Five 
Books 90.00 
KOOMAN, Florida Chancery Pleading and Practice, 
with current Supp 20.00 
(Descriptive circulars mailed on request) 
Prices include delivery; dis- 
count of 6% for cash on 
orders of $35.00 or more, or 
will arrange suitable terms. 
Law Book Publishers 
Pryor & Hunter Sts. Atlanta 2, Georgia 


SERVING THE LEGAL PROFESSION SINCE 1908 


